IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SHARON BI NGHAM MATTHEWS : CIVIL ACTI ON
V.
KENNETH S. APFEL

Commi ssi oner of the Social Security
Admi ni stration : NO. 98-1125

MEMORANDUM AND ORDER

BECHTLE, J. DECEMBER , 1999
Presently before the court are plaintiff Sharon Bi ngham

Matt hews' ("Plaintiff") Objections to the Magi strate Judge's

Report and Reconmendation. For the reasons set forth bel ow, the

court will approve and adopt the Report and Recomendati on.

BACKGROUND

This is a judicial review of a final decision of the
Conmmi ssi oner of Social Security ("Conmm ssioner") denying
Plaintiff's claimfor supplenmental security incone ("SSI") and
disability insurance ("D ") benefits.

Plaintiff was born on May 29, 1949. (R 83.) Plaintiff has
had hearing | oss since the age of five. (R 23.) At the age of
ni net een, she suffered an Achilles tendon injury to her right |eg
that never healed properly. 1d. As a result, Plaintiff suffers
fromright foot drop and Iinps. 1d. Plaintiff attended high

school until she was 16 years old. (R 136.) When she was 16,



she attended a trade school from which she received a certificate
i ndicating that she conpleted the twelfth grade. (R 59, 111 &
135-37.) Plaintiff's past work experience was as a teacher's

ai de and hospital worker. (R 22-23 & 226-27.) Treating and
exam ni ng physicians agree that Plaintiff should not stand for
prol onged periods and that she should not work in a noisy
environnent. (R 23 & 28.)

Plaintiff filed an application for DI and SSI, alleging a
disability that began Decenber 9, 1991, when Plaintiff was 42
years old. (R 21 & 83.) Plaintiff's claimwas denied initially
and upon reconsideration. A hearing was held before an
Adm ni strative Law Judge ("ALJ") on Septenber 21, 1994. On Apri
21, 1995, the ALJ issued a decision wherein he determ ned that
Plaintiff was not disabled. Plaintiff sought review of the ALJ's
deci sion by the Appeals Council. The Appeals Council granted
Plaintiff's request for review and remanded the case to the ALJ.
On July 16, 1996, a second hearing was held before a different
ALJ. On April 21, 1997, this ALJ determ ned that Plaintiff was
not disabled. Plaintiff again sought review of the ALJ's
deci sion, and raised additional evidence in the forma vocati onal
aptitude test. (R 6.) The additional evidence was not before
the ALJ, but was nade part of the record by the Appeals Council.
(R 8.) On January 7, 1998, the Appeals Council determ ned that

t he additional evidence did not provide a basis for changing the



ALJ's decision and declined Plaintiff's request for review,
maki ng the ALJ's decision the final decision of the Comm ssioner.
On Septenber 14, 1999, United States Magi strate Judge D ane M
Wl sh ("Magi strate Judge") issued a Report and Recommendati on
finding that substantial evidence existed to support the ALJ's
finding. On October 26, 1999, Plaintiff filed Objections to the
Magi strate Judge's Report and Recommendati on. On Decenber 14,
1999, the Conmm ssioner filed a Response to Plaintiff’s

(bj ecti ons.

1. LEGAL STANDARD

Judicial review of adm nistrative decisions is |[imted. The
court may not re-weigh the evidence. The court determ nes only
whet her the Comm ssioner's decision is supported by substanti al

evi dence. Monsour Med. Ctr. v. Heckler, 806 F.2d 1185, 1190-91

(3d Cir. 1986) (citations omtted). Substantial evidence is
"such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion."” Kangas v. Bowen, 823 F.2d

775, 777 (3d Cir. 1987). Findings of fact nmade by an ALJ nust be
accepted as conclusive, provided that they are supported by
substantial evidence. 42 U S.C. 8§ 405(g). In reviewng a

deci sion of the ALJ, the court "need[s] fromthe ALJ not only an
expression of the evidence s/ he considered which supports the

result, but also sone indication of the evidence which was



rejected." Cotter v. Harris, 642 F.2d 700, 705 (3d Cr. 1981)
(remandi ng case back to Secretary of Health and Human Services
where ALJ failed to explain inplicit rejection of expert nedical
testinony that was probative and supportive of disability
claimant's position). The Third G rcuit has recogni zed t hat
"there is a particularly acute need for sone explanation by the
ALJ when s/ he has rejected rel evant evidence or when there is
conflicting probative evidence in the record.” 1d. at 706. The
court reviews de novo the portions of the Magistrate Judge's
Report and Reconmendation to which objections are filed. 28

U S.C. § 636(b)(1)(CQ).

I11. DI SCUSSI ON

To receive disability insurance benefits, a claimant nust

show that he or she is unable to:

engage in any substantial gainful activity by reason of any
nmedi cal | y determ nabl e physical or nental inpairnment which
can be expected to result in death or which has |asted or
can be expected to last for a continuous period of not |ess
than 12 nonths. . . . [The inpairnment nust be so severe that
the claimant] is not only unable to do his previous work but
cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which
exi sts in the national econony.

42 U.S.C. 88 423(d)(1)(A) & (d)(2)(A).*

! An ALJ considering a claimfor disability insurance

benefits undertakes the five-step sequential evaluation of
disability claims set forth in 20 C F.R 8§ 404.1520. Under Step

(continued...)



In her Objections to the Magi strate Judge's Report and
Recommendation, Plaintiff requests that the court grant her
nmotion for sunmmary judgnment or remand the case to the Appeals
Council. Plaintiff asserts two principal grounds on which the
Magi strate Judge's and the ALJ's findings are not supported by
substantial evidence. First, Plaintiff asserts that the
Magi strate Judge i nproperly reasoned that the ALJ's error in
finding that Plaintiff had a high school education was harnl ess.
Second, Plaintiff asserts that the vocational evidence submtted
to the Appeals Council was new and material and requires a renmand
for its proper consideration. The court wll review each
argunment separately.

The Magi strate Judge determ ned that the ALJ erroneously

concluded that Plaintiff had a high school education. (R 28.)

!(...continued)
One, if the claimant is working and the work constitutes
substantial gainful activity, the ALJ nust find that the clai mant
is not disabled regardless of nedical condition, age, education
or work experience. 20 C.F.R 8 404.1520(b). Under Step Two,
the ALJ determ nes whether the claimant has a severe inpairnent
which significantly limts his or her physical or nental ability
to do basic work activity. 20 C.F.R 8 404.1520(c). Under Step
Three, the ALJ nust determ ne whether the claimant's inpairnent
neets or equals the criteria for a listed inpairnment as set forth
in 20 CF. R pt. 404, subpt. 4, Appendix 1. 20 CF.R 8§
404.1520(d). Under Step Four, if the ALJ finds that the clai mant
retains the residual functional capacity to perform past rel evant
work, the claimant will not be found to be disabled. 20 CF.R 8§
404.1520(e). Under Step Five, other factors, including the
claimant's residual functional capacity, age, education and past
wor k experience nmust be considered to determne if the clai mant
can performother work in the national econony. 20 CF.R 8§
404. 1520(f).



Plaintiff asserts that the Magi strate Judge i nproperly reasoned
that this error was not material. Plaintiff testified that she
did not have a high school diplom but that she had attended a
trade school from which she received a certificate indicating
that she had conpleted the twelfth grade. (R 59, 111 & 135-37.)
Plaintiff stated that before attending trade school, she attended
a normal high school until she was 16 years old. (R 136.)

The rel evance of a person's acquiring a formal high school
education is that it suggests the person's ability to perform
sem -skilled through skilled work. See 20 C.F. R 88 404. 1564(a)
(stating that "[e]ducation is primarily used to nean formal
schooling or other training which contributes to your ability to
meet vocational requirenents”"). In this case, the ALJ did not
conclude that Plaintiff could performsem-skilled through
skilled work. Rather, the ALJ Ilimted Plaintiff's job base to
unskill ed work. Under the regul ations, unskilled work is
appropriate for one with a margi nal education which generally
corresponds to formal schooling at the sixth grade |evel or
bel ow. See 20 C.F. R §8 404.1564(b)(2) & 416.964(b)(2) (stating
that "generally . . . formal schooling at a 6th grade |evel or

less is a margi nal education").? 1In addition to the fact that

2 The regul ations state that margi nal education nmeans

"ability in reasoning, arithmetic, and | anguage skills which are
needed to do sinple, unskilled types of jobs." 20 CF.R 88§
404. 1564(b) (2) & 416.964(b)(2). In contrast, the |ower
educational level, illiteracy, nmeans "the inability to read or
wite." 1d. 8 88 404.1564(b)(1) & 416.964(b)(1). A person is

(continued...)



Plaintiff attended normal school until she attended trade school
at the age of 16, Plaintiff initially testified that she coul d
perform sinple adding and subtracting. (R 79.)% Consequently,
Plaintiff's formal schooling until the age of sixteen corresponds
to at least the marginal level, which is consistent with the
unskilled work the ALJ found she was capabl e of perfornng.*
Thus, the case should not be remanded despite the ALJ's error in
concluding that Plaintiff had a high school education.

Next, Plaintiff contends that, when reviewing the ALJ's
deci sion, the Magistrate Judge erred in that she did not review
the additional evidence Plaintiff submtted to the Appeal s
Council. Plaintiff asserts that the evidence submtted to the
Appeal s Council is new and material and requires a remand for its
proper consi derati on.

Richard J. Baine, a D plomte of the American Board of

%(...continued)

considered illiterate "if the person cannot read or wite a
sinpl e nmessage such as instructions or inventory |lists even
t hough the person can sign his or her nanme.” 1d. |In general,
"an illiterate person has had little or no formal schooling."
I d.

3 Plaintiff also testified that she had, in the past,

gone shopping by herself and had given the store owner noney and
recei ved change for her purchases. (R 138.) Further, Plaintiff
testified that she spends several hours a day reading the Bible,

newspapers and magazi nes. (R 148.)

4 According to the regulations, "[u]nskilled work is work
which needs little or no judgnent to do sinple duties that can be
| earned on the job in a short period of tine." 20 C.F.R 88§

404. 1568(a) & 416.968(a).



Vocati onal Experts, submtted a report dated Decenber 5, 1997,
which rated Plaintiff's | evel of academ c achi evenent bel ow the
third grade level. (R 387.) Plaintiff raised this additional
evi dence before the Appeals Council when she sought review of the
ALJ's decision. (R 6.) Plaintiff asserted that the vocati onal
aptitude test provided a basis for changing the ALJ's deci sion.
(R 6.) The Appeals Council considered Plaintiff's contentions
and nade the additional evidence part of the record. (R 6-8.)
However, on January 7, 1998, the Appeals Council determ ned that
the additional evidence did not provide a basis for changing the
ALJ's decision and declined Plaintiff's request for review,
maki ng the ALJ's decision the final decision of the Conm ssioner.
(R 6.) Plaintiff asserts that the Magistrate Judge erred in
that she did not review the additional evidence Plaintiff
submtted to the Appeals Council when she reviewed the ALJ's
decision. Plaintiff contends that the additional evidence
requires a remand for its proper consideration.

The Third Crcuit has devel oped standards for district court
remands based upon what is asserted to be new evidence. Szubak

V. Secretary of Health and Human Servs., 745 F.2d 831, 833 (3d

Cr. 1984) (listing standards). First, the evidence nust be new
and not nerely cumul ative of what is already on the record. |d.
Second, the evidence must be material, that is, relevant and

probative, and there nust be reasonabl e probability that it would



have changed the outcone of the Comm ssioner's determ nation.
Id.® Finally, the plaintiff nust denonstrate good cause for not
havi ng i ncorporated the evidence into the record earlier. 1d.

In contrast, when "new and material" evidence is brought
before the Appeals Council with the claimnt's request for
review, the Appeals Council "shall consider the additional
evi dence" and "shall evaluate the entire record including the new
and material evidence submtted" in determ ning whether the ALJ's
action, findings or conclusion is contrary to the weight of the
evidence currently of record. 20 C F.R 88 404.970(b) &
416. 1470(b). Thus, there is no "good cause" requirenent before
t he Appeal s Council.®

Plaintiff essentially argues that just as there is no "good
cause" requirenent when the Appeals Council reviews additional
evi dence, there should be no such requirenent when the court
reviews evidence that was not presented to the ALJ but was
presented to and accepted by the Appeals Council. Plaintiff
asserts that, |like the Appeals Council, the Mgistrate Judge was

required to consider Plaintiff's additional evidence when

> The burden of denonstrating a reasonable probability of
a different outcone is not great; nore than a mniml showng is
required but | ess than a preponderance is sufficient. Newhouse
v. Heckler, 753 F.2d 283, 287 (3d Cir. 1985).

6 In this case, the Appeals Council considered the
vocational evaluation Plaintiff submtted, but determ ned that
t he additional evidence did not provide a basis for changing the
ALJ's decision. (R 6.)



reviewing the ALJ's decision, regardl ess of whether Plaintiff can
denonstrate good cause for not having brought the evidence
forward sooner.

In her Report and Recommendati on, the Magi strate Judge
declined to consider the vocational evidence as a basis for
remand because Plaintiff did not denonstrate good cause for not
havi ng i ncorporated the evidence into the record earlier. The
Magi strate Judge recogni zed that, under Szubak, a clai mant nust
denonstrate good cause for not having incorporated evidence into
the record before the district court may remand a case based upon
what is asserted to be new evidence. Szubak, 745 F.2d at 833.
The Magi strate Judge concl uded that because Plaintiff failed to
show good cause for not incorporating the evidence into the
record earlier, the case should not be remanded. The court finds
that the Magistrate Judge’s conclusion is consistent with Szubak

and Frankenfield v. Bowen, 861 F.2d 405 (3d Cir. 1988).°

! The Third Circuit has not spoken directly on the issue.
Nonet hel ess, the court, |ike the Magistrate Judge, finds guidance
to support the conclusion that Szubak provides the governing | aw
in the Third Crcuit's decision in Frankenfield v. Bowen, 861
F.2d 405 (3d Cr. 1988). |In Frankenfield, as in this case, new
evi dence that had not been presented to the ALJ was presented for
the first time to the Appeals Council, and the Appeal s Counci
accepted it. |d. at 408. Frankenfield cited Szubak and
concl uded that the case should be remanded so that the new
evi dence coul d be considered by the Conm ssioner. 1d. Because
Frankenfield relied on Szubak, the court, |like the Mgistrate
Judge, concludes that Szubak provides the correct rule of |aw
when the court reviews evidence that is presented for the first
time to the Appeals Council. But see Vasquez v. Apfel,

(continued...)

10



The Magi strate Judge noted that other Courts of Appeals
woul d not follow this approach, and would not require a show ng
of good cause before considering evidence that was not presented
to the ALJ but was submtted to the Appeals Council. See Perez
v. Chater, 77 F.3d 41, 45 (2d Cr. 1996) (stating that "new
evi dence submtted to the Appeals Council following the ALJ's
deci si on becones part of the admnistrative record for judicial
revi ew when the Appeals Council denies review of the ALJ's

decision"); ODell v. Shalala, 44 F.3d 855, 859 (10th G r. 1994)

(same); Ramirez v. Shalala, 8 F.3d 1449, 1452 (9th Cr. 1993)

(sanme); Nelson v. Sullivan, 966 F.2d 363, 366 (8th Cir.1992)

(same); WIkins v. Secretary, Dep't of Health and Human Serv.,

953 F.2d 93, 96 (4th Cr. 1991) (same).

However, other circuits will not consider evidence that was
first submtted to the Appeals Council if the Appeal s Counci
consi dered the evidence but declined to review the ALJ's

decision. See Falge v. Apfel, 150 F.3d 1320, 1322-23 (11th Cr.

1998) (stating that when Appeals Council denies review, although
evidence first presented to Appeals Council becones part of

record, court "will look only to the evidence actually presented

’(...continued)
No. Cl V. A. 97- 2670, 1998 W. 966087, at *5 (E.D. Pa. Sept. 30, 1998)
(stating that "[i]n the interest of justice, the district courts
of this circuit have followed the practice of review ng the
record as a whole in deciding if the ALJ's decision, as the final
deci sion of the Comm ssioner, is supported by substanti al
evi dence") (citations omtted).

11



to the ALJ in determ ning whether the ALJ's decision is supported

by substantial evidence"); Perkins v. Chater, 107 F.3d 1290, 1294

(7th Gr. 1997)(hol ding that where Appeal s Council considers new
evidence along with rest of record and denies review, court "wl|
not review the Council's discretionary decision"); Eads v.

Secretary, Dep't of Health and Human Servs., 983 F.2d 815, 817-18

(7th Gr. 1993) (stating that "the decision reviewed in the
courts is the decision of the [ALJ]" and that to consider

evi dence not submtted to ALJ "would change [the court's] role
fromthat of a reviewing court” to that of "factfinder"); Cotton

v. Sullivan, 2 F.3d 692, 695-96 (6th G r. 1993) (citing Eads).

Because the Third Crcuit in Frankenfield relied on Szubak

to determ ne whether a case should be remanded when new evi dence
is presented for the first time to the Appeals Council, the

Magi strate Judge concl uded that Szubak provides the correct rule
of law. This court agrees. The court also finds the reasoning
of the Sixth, Seventh and El eventh G rcuits persuasive. To
concl ude ot herwi se would change the court's role fromthat of a
reviewing court to that of a factfinder.

Further, the court does not agree with Plaintiff's assertion
that she "clearly net" the good cause requirenent. (Pl.'s
bjections at 6 n.1.) Plaintiff failed to provide good cause as
to why she did not present the additional evidence to the ALJ,

who had no opportunity to consider M. Baine's Decenber 5, 1997

12



report, which was submtted eight nonths after her decision. At
the hearing before the ALJ, the VE identified a job that
Plaintiff could perform This job required sonme |evel of
arithnmetic ability. Nonetheless, Plaintiff did not attenpt to
obtain an evaluation of her arithnmetic or |anguage ability before
the ALJ's April 21, 1997 Decision. Yet, Plaintiff had several
opportunities to expand the record prior to this Decision.
Foll ow ng the July 11, 1996 hearing, the ALJ |left the record open
for two nore weeks so that Plaintiff could submt additional

medi cal records. (R 181.) The ALJ told Plaintiff that if she
needed nore tine to submt further evidence, she should inform
the ALJ. 1d. On July 24, 1996, Plaintiff's forner attorney
requested that the ALJ subpoena additional nedical records. (R
373.) The ALJ issued a subpoena, and on Septenber 6, 1996, after
recei ving the subpoenaed records, she offered Plaintiff another
opportunity to submt additional evidence. (R 375 & 381-82.)
The ALJ again wote Plaintiff's attorney on Novenber 19, 1996,
offering the opportunity to submt additional evidence. (R 383-
84.) Yet, Plaintiff failed to obtain an eval uation of her
arithnetic and | anguage ability fromM. Baine prior to the ALJ's
decision. The evaluation was not obtained until Decenber 5,

1997, fifteen nonths after the July 16, 1996 hearing and ei ght
nont hs after the ALJ's April 21, 1997 Deci sion.

Plaintiff not only failed to bring the vocational evidence

13



to the ALJ's attention, but she also failed to provide any

expl anation as to why she did not bring the evidence to the ALJ.
Plaintiff suggests that "good cause"” is net because Plaintiff's
current counsel "entered the case after the ALJ's decision.”
(Pl."s Objections at 6 n.1.) However, courts have held that

cl ai mants nust "exercise reasonable diligence to acquire and
present to the Secretary all the evidence that m ght bear on

their . . . clains." Cruz-Santos v. Callahan, No.C V. A 97-439,

1998 WL 175936, at *3 (D.N.J. April 7, 1998) (citations omtted).
Plaintiff was represented at the ALJ hearing. Plaintiff nmakes no
i ssue of the sufficiency or diligence of her former counsel in
obt ai ni ng evidence supporting her claim The record indicates
that Plaintiff and her original attorney exerci sed reasonabl e
diligence in collecting evidence. The court is unpersuaded that

good cause has been established. See Cruz-Santos, 1998 W

175936, at *4 (finding that change of counsel does not establish

good cause). Thus, Plaintiff has failed to denonstrate good

cause. 8

The court agrees with the reasoning in Alper v. Shalala
t hat :

[a]t some point in tine, there nust be a definite record
upon which the Secretary can nake a decision. |[If renmands
were permssible every tine a party gathered new evi dence
whi ch m ght affect the outcone of his or her case, no
determ nations woul d ever occur. 1In order to facilitate the
speedy dispositions of nmeritorious clains, "new evidence"
remands shoul d be narrow y circunscri bed.

Al per v. Shalala, CV.A 94-5972, 1995 W. 141929, at *2 (E.D. Pa.
(continued...)

14



The court finds that the Magi strate Judge properly applied
Szubak's five step analysis, and properly concluded that
Plaintiff failed to denonstrate good cause for not having
i ncor porated the new evidence into the record earlier.
Consequently, the court will not consider evidence that was not
presented to the ALJ when review ng the ALJ's decision.® Because
there is no "good cause" as required by sentence six of 42 U S. C
8 405(g), this case should not be remanded for the ALJ to

consider M. Baine's Decenber 5, 1997 report.

F11. CONCLUSI ON

§(...continued)

March 27, 1995) (citations omtted). The purpose of the good
cause limtation on district court remands for "new evidence" in
Social Security cases is "to speed up the judicial process so
that these cases would not just go onand on. . . ." Cruz-

Sant os, 1998 WL 175936, at *3 (citations omtted). As Szubak
stated, a "claimnt should generally be afforded only one fair
opportunity to denonstrate eligibility for benefits under any one
set of circunstances." Szubak, 745 F.2d at 834. |In furtherance
of these objectives, parties nust "provide a |ogical reason [as
to] why the proffered additional evidence was not, or could not
have been, presented to the Secretary for inclusion in the record
during the admnistrative proceedings." Cruz-Santos, 1998 W
175936, at *3 (citations omtted). Plaintiff "cannot wait to
obtain the informati on necessary to support [her] claimfor
benefits until after an adverse decision.” Hoffman v. Shal al a,
Cl V. A 94-2473, 1995 W. 290442, at *4 (E.D. Pa. May 10, 1995).

o The ALJ had no opportunity to consider M. Baine's
report, therefore, this evidence cannot be used to argue that the
Commi ssioner's final decision is not supported by substanti al
evi dence. See Jones v. Sullivan, 954 F.2d 125, 128 (3d. GCr.
1991) (citing United States v. Carlo Bianchi & Co., 373 U S. 709,
715 (1963) ("a decision may be supported by substantial evidence
even though it could be refuted by other evidence that was not
presented to the decision-nmaking body").

15



Based upon the foregoing reasons, the Magistrate Judge’s
Report and Recommendati on shall be approved and adopt ed.

An appropriate Order foll ows.

16



N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

SHARON BI NGHAM MATTHEWS : ClVIL ACTI ON
V.
KENNETH S. APFEL
Conmi ssi oner of the :
Soci al Security Adm nistration : NO. 98-1125
ORDER
AND NOW TO WT, this day of Decenber, 1999,
upon consideration of plaintiff Sharon Bi ngham Matthews' and
def endant Kenneth S. Apfel, Comm ssioner of the Social Security
Adm ni stration's cross-notions for summary judgnent, and after
careful review of the Report and Reconmendation of United States
Magi strate Judge Diane M Wl sh and the (Objections thereto, ITIS
ORDERED t hat :
1. the Report and Recommendati on is APPROVED and ADOPTED
2. pl ai ntiff Sharon Bi ngham Matthews' notion for sunmary
j udgnent is DEN ED; and
3. def endant Kenneth S. Apfel, Comm ssioner of the
Social Security Adm nistration's notion for sunmary
judgnent is GRANTED. Judgnent is entered in favor of
def endant Kenneth S. Apfel, Conmm ssioner of the Soci al
Security Adm nistration and agai nst plaintiff Sharon

Bi ngham Mat t hews.




LOU S C. BECHTLE, J.



